Chapter 11: February—March 2021

In fond remembrance!!
Carol Brooks

Carol has been an amazing IRWA member, Master
Instructor, author, friend, and mentor to so many of
us! Carol passed away 2/13/2021 after a long fight
with cancer. She will be forever missed!

Upcoming Events:
Executive Board Meetings:
February 24, 2021—12:00 p.m. to 1:00
p.m. via Microsoft Teams
March 24, 2021—12:00 p.m. to 1:00
p.m. via Microsoft Teams

“….It wasn’t until I was asked to work in its Right-of
-Way department that my education in human behavior became the footprint in my negotiation style
with property owners, which happily resulted in
many win-win outcomes. And in an interesting twist
of fate, I became a Facilitator and ...a Master Facilitator for the ‘IRWA’….What works is to put aside
ego, to be a good listener and to partner with the
other person to arrive at mutually agreeable outcomes whether personal or professional.”
Carol Brooks - LinkedIn Profile
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IRWA - Region View
Mike Flanagan, IRWA Region 1 Chair
The IRWA organization continues to function as best it can under these difficult COVID times. The
virtual course option has all but replaced in-room classes during the shut down. As with many of us
in our jobs, Chapters and Regions across the IRWA are hosting meetings and seminars virtually
while seeking new ways to increase participation and better ways to connect.
In some areas, the organization is showing signs of returning to normal; Region 2, Region 6, Chapter 43 (Baton Rouge) and the International Electric and Utilities Committee have scheduled a joint
Spring Symposium and Forum on April 1-2. The event will be held live in New Orleans and be preceded by an in-person course 102 on March 31.
On June 6-9, the 67th Annual International Education Conference is scheduled to be held live and
in-person in San Antonio Texas. Those interested in attending either of these events can find more
information on the IRWA website. Let’s hope these live events are a sign of things to come.
In late 2020, the International Governing Council (IGC) developed a questionnaire seeking input
from members on a revised Strategic Plan for the organization covering the next 1, 3 and 5-year periods. Currently, the IGC is organizing and categorizing the many responses received from members and will develop a draft Plan for review sometime in the next few months. The draft Plan will
then be shared with members before final adoption.
The next IGC meeting is scheduled for February 26-27 and will be held virtually. In addition to an
update on the Strategic Plan progress, the IGC will review the organization budget, revenue projections, course offerings and other issues to be discussed at the International Conference. The Region 1 Spring Forum will also be virtual and will be held in early April. At the Forum, the Region
leaders will share budget and other information from the IGC with Chapter Directors who in turn will
convey these updates to Chapter members.
Finally, I would like to extend a big shout out to the Chapter 11 Executive Board for continuing to
oversee the operations of the Chapter, to Sarah Bottom for the effort required to publish a newsletter, and the many members that have stayed engaged during the COVID shutdown. Chapter 11 has
long been one of the strongest Chapters in the entire IRWA organization. I am certain we are all
looking forward to the day when the restrictions are finally lifted and we are once again allowed to
hold in-person classes and host bi-monthly luncheons.
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San Diego Education Opportunities: 2021
**Sign up as a Course Coordinator to
become eligible for free classes. **

For information on becoming a Course
Coordinator, contact Education
Chair Bethanee Chabrowski:
Bethanee.Chabrowski@clarklandresources.com

2021 in person schedule coming soon! Check back
here to see new class schedule!
ONLINE CLASSES AVAILABLE NOW - CLICK HERE!
It’s YOUR newsletter … Be a part of it!
If you want to contribute an article you’ve written, have photos, want to suggest a
possible topic or project to be covered, have event or general announcements, job
postings, regional or international updates” feature, please email newsletter editor
Sarah Bottom at: irwach.11newsletter@gmail.com.
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2020– 2021 SCHEDULE
ALL LUNCHEONS & BOARD MEETINGS ARE
VIRTUAL UNTIL FURTHER NOTICE
BOARD MEETINGS:
Wednesday, February 24, 2021
Wednesday, March 24, 2021
Wednesday, April 28, 2021
Wednesday, May 26, 2021

New Members
Steven Johnson
5560 Overland Ave, 4th Floor, Suite 410
San Diego, CA 92123
UNITED STATES
Phone: 619-726-1514
E-mail: steven.johnson@sdcounty.ca.gov
Mrs Marie-Ann Faelnar-Savre
7202 Werner Street
San Diego, CA 92122
UNITED STATES
Phone: (619)942-4488
E-mail: maan.faelnar@gmail.com
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IRWA Chapter 11 Members’ Birthdays

FEBRUARY

Raymund Carreon, SR/WA, R/W-AMC

Joseph A. Currie, SR/WA
Gabriela M. Esquivel
Lisa Goss
Julie Welch Marshall
Bob Millard
Sara Rafou
Brenda States
Danielle Weizman

Sorry if we missed your birthday, - it’s because
we don’t have that information in our records.
Please send your information to
irwach.11newsletter@gmail.com if you would

MARCH

Andrew C. Bartlett, SR/WA
Randall H. Blaesi, ASA
Sabrina Boothe

Jean Catling, MAI
Karen R. Frostrom
Stephen L. Geitz, SR/WA, R/W-EC
Dick Greenleaf, SR/WA
Gregory D. Hill
Rita Hiller, RWA
Angela D. Jackson-Llamas, SR/WA
Greg Jones, SR/WA
Paul Nussbaum, SR/WA
Cody Ragsdale
Michael (Jeff) Reed
Eric C. Schneider, MAI, ASA
Menchu Segovia
Barry Slotten, SR/WA
Danette Starling
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67th Annual International Education Conference
June 6 - 9, 2021
The International Right of Way Association is excited to announce plans for the
67th Annual International Education Conference, June 6 – 9, 2021.
We understand that there is uncertainty around traveling and events, but we are committed to providing you a valuable education experience — whether you choose to attend in
person, or virtually.

Registration begins on Wednesday, February 17th.
In Person
Where: San Antonio Marriott Rivercenter
Plans are in place for a safe, socially distanced annual conference
with opportunities to learn, network, and engage with other right of way
professionals. With your live registration, you also have virtual access
and can earn a total of up to 48 hours of CE credit*!
You can book your hotel reservations here:
San Antonio Marriott Rivercenter
Virtual
Where: Wherever You Are!
Experience the Annual Education Conference virtually!
You’ll be able to view the general sessions, join educational sessions
and Earn up to 48 hours of CE credit with your virtual participation**!
YOU CAN FIND ALL ADDITIONAL INFORMATION HERE!
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NEPA Rules Rewrite:
Categorical Exclusions and Environmental Assessments
Edward V. A. Kussy, Esq., Partner
Law Firm of Nossaman LLP
Washington, DC
Republished With Permission - All Rights Reserved
This is the third in a series of eAlerts on revisions to National Environmental Policy
Act (NEPA) regulations published in the Federal Register on July 16, 2020 by the
Council on Environmental Quality (CEQ) (“Final Rule”). The CEQ’s revised rules
amend 40 CFR Parts 1500-1508. Nossaman attorneys Ed Kussy, Rob Thornton,
Svend Brandt-Erichsen, Rebecca Hays Barho, Brooke Marcus Wahlberg, David Miller and Stephanie Clark are contributors for this series.
Previously, we provided eAlerts focused on changes the CEQ has
made to the definitions section of the NEPA regulations and changes
Edward V. A.
Kussy, Esq.
to the beginning of the NEPA process for preparation of an environmental impact statement (EIS). Today, we focus on changes the CEQ has made to
clarify and enhance the use of categorical exclusions (CE) and environmental assessments (EA).
David J. Miler, Esq.

As we noted in our previous alert, the beginning of the NEPA process comes where there is a
proposed “major federal action.” When NEPA applies, agencies must first determine what level
of review is required. The agency has three options: a CE, an EA and a Finding of No Significant
Impact (FONSI) or an EIS.
Agencies may designate CEs in their NEPA implementing procedures which identify categories
of actions that they have determined ordinarily do not have a significant effect on the environment. If a CE is available, then NEPA review is complete unless an agency has specified that
some level of documentation applies. Where a proposed action is not subject to a CE, and it is
not clear from the outset that the action may cause a significant effect on the environment, then
the agency may prepare an EA. The EA process results in one of three outcomes: (1) a FONSI,
(2) a Mitigated FONSI, or (3) a decision to prepare an EIS. A FONSI applies where the action
has no potentially significant effects. As is discussed in greater detail below, prior to the effective
date of the Final Rule, a Mitigated FONSI was a tool based entirely upon guidance and was neither identified nor described by regulation.
Appropriate Level of NEPA Review: What
Should We Do?

While the 1978 CEQ NEPA regulations described the three levels of potential review,
they did not clearly set out the process for determining what level of review is appropriate
for a given action. The Final Rule changes that
by adding 40 C.F.R. § 1501.3. Section 1501.3
sets out the framework for determining the level of NEPA review by providing in a single location the thresholds for utilizing a CE, EA or
EIS, with references to the regulations governing preparation of the relevant document.
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A key determination for the appropriate level of review both prior to and under the Final Rule is
whether the proposed project may have significant effects on the environment. Under the 1978
regulations, the determination of significance was based on “context” and “intensity.” The Final
Rule changes this. It replaces the consideration of “context” with the “consider[ation], as appropriate to the specific action, [of] the affected area (national, regional, or local) and its resources.” This change is intended to clarify the meaning of the prior usage of “context” to specify that significance varies from project to project based on the setting of the proposed action.
The Final Rule also replaces the consideration of “intensity” with consideration of the “degree”
of the proposed action’s effects.
One potentially significant change to the Final Rule is the elimination of a proposed action’s potential “controversy” from the determination of the action’s significance. “Controversial” in this
context previously referred to substantive differences with other agencies or substantive scientific controversy rather than the controversial nature of the project from the perspective of the
public. In the Final Rule, CEQ specified that the change was made because the controversial
nature of a proposed action bears no relationship to the actual significance of its environmental
effects. While CEQ’s change may have some basis in fact, the potential for controversy has
long guided agencies in their decision to prepare an EIS when the significance of a proposed
actions effects is a close call. Because of the potential for litigation, it is possible that even under the Final Rule, risk averse agencies may continue to prepare an EIS if the project is controversial and likely to face litigation, even when the effects on the environment may not be significant.
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Enhancement of Categorical Exclusions
Despite the attention paid in the Final Rule to the time required to comply with NEPA for major
projects, the vast majority of agency actions comply with NEPA pursuant to CEs that have
been promulgated under various agency-specific NEPA regulations. In fact, CEQ estimates
that approximately 100,000 CEs are prepared annually. Given the prevalence of CEs in NEPA
reviews, it is interesting that since the promulgation of the 1978 regulations, which did not address CEs in detail, CEQ has provided official guidance on the use of CEs only once.
Over the years, Congress expanded use and availability of CEs. For example, a provision of
MAP-21 allowed one Department of Transportation (DOT) operating agency to use the CE of
another operating agency for “multimodal” projects, which were defined in MAP-21. The Final
Rule is another such step. The Final Rule would add a new section 1501.4(a), requiring agencies to identify CEs in their NEPA procedures. While this reiterates the 1978 regulations’ requirement that agencies establish CEs in their NEPA procedures, it is unclear if this is intended
to modify prior CEQ guidance encouraging agencies to develop procedures to allow projects
which, on their face, have no significant impacts to be treated with a CE, even if they were not
identified specifically in an agency’s existing list of CEs.
The Final Rule also adds section 1501.4(b)(1), which provides that, when extraordinary circumstances are present, agencies may consider whether mitigating circumstances or other conditions are sufficient to avoid significant effects. The preamble to the Final Rule explains that this
provision could be used, for example, where a project can be designed to avoid effects creating
“extraordinary circumstances” to a degree sufficient to warrant use of a CE. Thus, the Final
Rule clarifies that the “extraordinary circumstances” standard is not intended to preclude the
application of a CE simply because extraordinary circumstances may be present. This is consistent with a series of court decisions that have upheld the idea of a “mitigated” CE or mitigated FONSI.
Finally, the Proposed Rule would add a new paragraph (f)(5) to 40 C.F.R. § 1507.3, allowing
agencies to establish a process in their NEPA procedures to apply a CE listed in another agency’s NEPA procedures. This practice is already available for DOT agencies under the FAST
Act. The Final Rule, however, did not adopt another provision in DOT’s CE procedures as suggested by CEQ a number of years ago and briefly touched upon above. Under this provision,
where a specific action is not listed as a CE, but otherwise meets the definition of a CE, an
agency may process its NEPA approval as a CE after providing information to the relevant official supporting its conclusion.
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Streamlining Environmental Assessments
Though not used nearly as frequently as CEs, the next most common level of NEPA review is
the EA. CEQ estimates that approximately 10,000 EAs are completed annually. As with much
of the Final Rule, CEQ’s revisions to the regulations attempt to consolidate the previously scattershot EA requirements in a single location—40 C.F.R. § 1501.5—to provide clearer guidance
for agencies that prepare EAs.
For the first time, the Final Rules’ new section 1501.5(a) states precisely when an agency is
required to prepare an EA. It provides that “[a]n agency shall prepare an environmental assessment for a proposed action that is not likely to have significant effects or when the significance of the effects is unknown.” While this formulation did not exist in the original regulations,
it does not represent a fundamental shift because it mirrors federal agencies’ existing practices
for EAs.
Importantly, the Final Rules establish a presumptive one-year time limit for completion of the
EA process – measured from the date the agency decides to prepare an EA to the date of
publication of an EA or FONSI in the Federal Register (§ 1501.10). Additionally, the Final Rule
sets a presumptive 75-page limit on EAs, not including appendices (§ 1501.5). CEQ states that
the purpose of these limits is to focus NEPA reviews on the relevant analyses and to generate
concise, readable documents that will better serve their informational purpose. The efficacy of
these presumptive limits will depend in part on the various agencies’ buy-in to their mission.
Under the Final Rules, senior agency officials are permitted to approve timelines and documents exceeding these presumptive limits, provided they specify the grounds for the requested
exception and establish a new time and /or page limit. The Final Rules prescribe a set of factors a senior agency official may consider in determining whether to grant an extension or exceedance. It is understood that such exceedances likely would apply only for more complex or
controversial projects.
The effectiveness of the Final Rule across federal agencies remains to be seen. The Final
Rule does not specify what happens when an agency fails to abide by the presumptive time or
page limits. With respect to the 75-page limitation, the Final Rules do not impose limits on the
length of technical appendices, and the definition of “page” (500 words) excludes charts,
graphs, pictures and the like. Thus, while the main document may be shorter, the Final Rules
do not address the voluminous technical appendices that may accompany the EA. Thus, the
practical impact of the proposed change might be simply to shift environmental analyses from
the main body of an EA to its appendices. If this is the case, the result might be that the main
body of the EA is just a summary of the technical appendices.
With respect to the time limitations on preparation and finalization of EAs and FONSIs, the abstract nature of the trigger of the one-year clock (when the agency “decides” to prepare an EA)
may mean that there is little change in practice. For environmental resource agencies processing applications for permits and other approvals, applicants may continue to see significant delays in the processing of permit applications as agencies negotiate details of the underlying project or request, particularly when the agency may be concerned about a potential lawsuit.
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About Those Impacts: Use of Mitigated FONSIs
Following preparation of the EA, if the agency concludes that there will be no significant impacts—and therefore that an EIS is not required—it will typically prepare a FONSI. That FONSI documents the agency’s relevant analysis and explains the basis for the agency’s conclusion that the proposed action will not result in significant environmental impacts. The Final
Rule largely does not change this process, though it does focus again on consolidating the
various requirements for FONSIs in the new 40 C.F.R. § 1501.6.
One significant change, however, is the Final Rule’s inclusion of a new paragraph (c) addressing the use of mitigated FONSIs. Previous regulations did not officially recognize the availability or propriety of a mitigated FONSI, despite its widespread use and despite the fact that CEQ
expressly approved their use in a 2011 guidance document. The Final Rule allows the use of
mitigated FONSIs and provides that a mitigated FONSI “shall state the authority for any mitigation that the agency has adopted and any applicable monitoring or enforcement provisions” for
those mitigation measures. Further, the mitigated FONSI “shall state any enforceable mitigation requirements or commitments that will be undertaken to avoid significant impacts.” Thus,
while the inclusion of mitigated FONSIs in the Final Rule is significant, it does not represent a
change in current NEPA practice.
Final Thoughts
The enhanced availability of CEs, as well as the clarification regarding use of mitigation to fit
within a particular CE where extraordinary circumstances are present, could be one of the
most significant new changes set forth in the Final Rules. Most projects proceed via CE, and
expanding their availability may do more to expedite project reviews than many of the Final
Rules’ other substantive changes. Use of CEs, however, is not without litigation risk. Further,
the documentation associated with the use of CEs has become more and more cumbersome
as agencies seek to document the decision making necessary for a CE to apply. The Final
Rules do not establish any presumptive review or page limits for CEs. Thus, risk-averse agencies may still undertake extensive studies to justify their decisions to step beyond their own
lists of CEs, which could undermine the effectiveness broadening the availability of CEs under
the Final Rules.
Stay tuned for the next installment in this series, which will cover changes to the requirements
for the contents of an EIS.
Mr. Kussy can be reached at ekussy@nossaman.com
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SHARE YOUR NEWS WITH US!!

REQUEST FOR PROPOSALS:
REAL PROPERTY APPRAISAL SERVICES
The City of Vista Engineering Department is seeking proposals for “on-call”
services from qualified real estate appraisers to provide valuation services for
both partial and total acquisitions. Check here to find the Request for Proposals (release date: February 22). The submittal deadline is March 24, 2021.

JOB OPPORTUNITIES
Senior Real Property Agent, County of San Diego $82,596.80 - $92,019.20/year
To apply click here.
Right of Way Agent II, Cox, San Diego, CA . To apply click here.
Land Agent, UKA North America LLC (Remote.) To apply click here.
Supervising Real Property Agent, County of Riverside, CA. To apply click here.
Real Property Agent, City of Riverside, CA. To apply click here.
“San Diego Chapter 11 of the
International Right of Way Association” or click here

Do you have time to volunteer and want to become more involved with IRWA?
Chapter 11 has vacancies and could use you! Please contact any board
member for more information!
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2020 – 2021 Chapter 11 Executive Board,
Committees and Communities of Practice (CoP)
OFFICERS:
President:

Cody Ragsdale

cody.ragsdale@clarklandresources.com

Vice President:

Lauren Kodama Roenicke

lroenicke@rinconconsultants.com

Treasurer:

Lauren Fritts

lauren.fritts@clarklandresources.com

Secretary:

Sarah Bottom, SR/WA

sbottom13@gmail.com

Eric Schneider

eric@jrcvaluation.com

Vince McCaw, SR/WA

vmccaw@escondido.org

EXECUTIVE BOARD MEMBER:
Past President:

STANDING COMMITTEES:
Nominations and Elections:
(Committee Members

: Lucy Galvin, SR/WA, Carole Herrin, SR/WA, Bill Mac Farlane, SR/WA)

Professional Development: : Bethanee Chabrowski, SR/WA, R/W-NAC

bethanee.chabrowski@clarklandresources.com

(Committee Members: Vince McCaw, SR/WA and Nick von Gymnich, SR/WA) nvongymnich@sdcwa.org
Education:

Bethanee Chabrowski, SR/WA, R/W-NAC
bethanee.chabrowski@clarklandresources.com

Membership Co-Chairs:

Lisa Murphy, SR/WA

LMurphy2@sdge.com

Ben Kunkel

ben@jrcvaluation.com

Gloria Roma

gloria@r96s.com

Electric & Utilities:

William “Bill” Yee, SR/WA

wyee@sdge.com

Public Agencies:

Carolyn Lee, SR/WA

carolynlee@san.rr.com

Oil & Gas Pipeline:

Sue Cope, SR/WA

sue.cope@clarklandresources.com

Transportation:

Vacant

INDUSTRY COMMITTEE CHAIRS:

COMMUNITY OF PRACTICE (CoP) REPRESENTATIVES:
Asset Management:

vacant

Environment:

Julie Marshall

Relocation:

vacant

Surveying & Engineering

Julie Blackman

jblackman@sdge.com

Valuation:

Mark Hendrickson, MAI, AI-GRS

mark@hendricksonappraisal.com

jmarshall@rinconconsultants.com

CHAPTER COMMITTEE CHAIRS & PARLIAMENTARIAN:
Advertising:

Pejvak”Pej” Morgan

Pejvak.Morgan@sdcounty.ca.gov

Luncheon:

Lida Galvis, SR/WA

LGalvis@sdge.com

Newsletter:

Sarah Bottom, SR/WA

irwaCh.11newsletter@gmail.com

Parliamentarian:

Cynthia Colburn, SR/WA

cyncolburn@gmail.com

Roster:

Lauren Fritts

lauren.fritts@clarklandresources.com

Website:

Lauren Fritts

lauren.fritts@clarklandresources.com

Young Professionals:

David Hall

davidhallrow@gmail.com
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